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Arising out of Order-in-Original No.11/Deputy Commissioner/2014-Ref ~: 18.02.2015
issued by DEPUTY Commissioner, Central Excise, Div-IV, Ahmedabad-1

379lcraaf at mm qi uT Name & Address of the Appellant / Respondent
Deputy Commissioner, C.Ex., Div-IV, A'bad-I in case of Mis. Madhu Hydrocollides Pvt Ltd

Ahmedabad

ah{ a4fa za 3r4ta am?r arih srra tar & it a game a uR zgen,Reff faa ngi rf@art al
3T1frc;r m Tffia'l1'T 3lNG'1 m:wr mx~ % 1Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.

(a) z4Re z«an mt qua fa fan ma # as (ua ur qr at) f.r<lm fciTTrr -rrm lfffi ID 1

(ii) ~ lfffi cffr mf.l ~ lWffi ii a 4t gtR aunt fa4t aver at arr arm ii za fail uer4wenma uma rf it. q fa ugm zn wgRat? ag Rav#t aan a fa#t qusrn i ID lfffi cffr ~ ~

rm { l(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. ·

mm mcJ>R cpf~a'fUT 3lNG'1
Revision application to Government of India :
(4) ha saa 4ca rf#fr, 1994 at err an Rt aa mr mmia i q@ta err at u-arr 9en@
~ 3@lffl~a'{UT 3lNG'1 3lell"f~- 1'fffii mcl>R. fclm~-~ fcti:lr<T . ~ .tttre. \i1TtR cfttl 'lwf , "ffi'IG .wt, ~ ~
: 110001 <ITT cffr iJIAI ~ I(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, NewO Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the foilowing case, governed by first
proviso to sub-section (1) of Section-35 ibid : .

... 2 ...



2

(a) Na a are Rh«ft z qr 7erfuffa m w a ma a faff -ij aqzhr zyvnpau 5TT
zc # Rde ama \JlT na #a are fas# zrg arv faff el

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exp.orted
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
aifaGara sar zcn # qrr # fa it set #Rmt# nu{& sit ha smer it <r er a
Ru a gaR@a sngaa, rfr arr tfTfur cIT ~. "CR "llT mG° B fclm~ (.=/.2) 1998 tlRf 109 &RT

Rga fas; nTg &tl
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfa 3m4a a ii it mo a cars qt aw a zt at sq 2oo/- ptyr v
3jgi icaa va ala vmcIT "ITT "ITT 1000/- at41a 61II

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 0
than Rupees One Lac.

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
a£a snraa zyn (sf) Rrra@), 2oo4 a fm # if faff{e mua in gy- at ufii i,
)fa am2r a uRst hfa Rias cfr;=r lffi'f * 'lflm ~-~ ya or9le s? 6t at-at 4fit # arr
fera on4a fur star afRg1a mrer arr g. ct 4grftf sivia tlRf 35-~ i ferffa #tgra*~ * "ffiQ.T t'r&R-6 "'cl@R cffr m'ff '!fr mr1T ~ I

v#tr gen, a¢tr snr gen vi hara 37fl#ta nznfeaw #f r9e
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~- 1944 cffr tlRf 35-~/35-~ * 3RJT@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affao ceni iaif@ fl mm +9mt zrca, 3tu sura za vi has ar9tar -nznf@rawr fl
fcw:r ~ m=c ~ -;:/, 3. &R. *· ~- ~~ <ITT '{cf

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.



For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

zt 3ih «iafea mii at fir aar fmii al ait ft am anaffa futmat sit# Is@,
a.4a snea zy gi hara an@#a +nrzn@raw (a7,ffafe) fm, +os2 i ff&a &l

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

=rara zrca st@fz 1o7o qen visitfra #t srgq@-4 a sifa fffRa fag rg 3mia Tam qenfenf fufumf@rah am2gt a ,ta al y #R R .6.so ht at 1r1a4 gef

fez am ata;l

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to· the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

•a±r an2r h# ,fa 3fl qf@aur a arr szi srca 3rrar rs zar auz faatfea at in Rau au area h
'i'" 'i'" .:, .:, .:,
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(4)

---3---

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of

the Tribunal is situated.

0
(5)

(G) vf gr, au sna zyea vi hara or@t4tu nnf@raw (Rrtbc), a uf sr#tail & ii
a4car iar (Demand) g4 is (Penalty) ml 1o% qa smn #a 3#far k 1 zrife, 3f@rareraGr 10
~~ t" \(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance_ Act,

1994)
a.4a3na la3# taraa3iaia, enf zha "acr#r#ia"Duty Demanded) 

.:,

(i) (Section) is 1D as azafeffr@r;

(ii) faraar .dzate4 if@r;
( (iii) Ard #fee fruit4re 6 4saea er•
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ORDER-IN-APPEAL

This order arise out of following departmental appeal filed by the Deputy
Commissioner, Central Excise, Division- IV, Ahmedabad-I (hereinafter referred to as
'the appellant') against the Order-in-Original No. 11/DC/2014-Reb dated 18.02.2015
(hereinafter referred to as 'the impugned order') passed by the Deputy Commissioner,
Central Excise, Division-IV, Ahmedabad-I (hereinafter referred to as 'the adjudicating
authority') in respect f M/s. Madhu Hydrocolloids Pvt. Ltd, 308, Ratna Complex, OppPO.
Bank Of Baroda, Maninagar, Ahmedabad-380008 (hereinafter referred to as 'the
respondent') in pursuance of Review Order No. 01/2015 dated 14.05.2015 passed by
the Commissioner of Central Excise, Ahmedabad-I (hereinafter referred to as 'the
reviewing authority') under the sub-section (2) of Section 35E of the Central Excise Act,

1944.

2 The respondent is engaged in the manufacture of Carboxy Methyl Cellulose- LVG
falling under Chapter 39 and pregelatinized starch falling under chapter 35 of Central
Excise Tariff Act, 1985 and are holding registration AAECM 4684 RXM 001.The
respondent had supplied their final products on payment of duty and getting refund of
terminal excise duty from DGFT. They had supplied their final product to ONGC under

international competitive bidding paying the duty amounting 72,02,137/- and made
an application for refund of this of amount to DGFT 17-09-2012. However, DGFT vide
order dated 07.03.2013 advised the respondent to approach Central Excise Department
for refund of duty as per DGFT policy circular No.16(RE-2012/2009-14) dated

15.03.2013. The respondent has filed their refund claim to the division office on
16.09.2013. Since the claim is not filed within 1 year from relevant date i.e., the
date erroneous payment of duty the same was found time-barred and liable for

rejection as per Section 11B of Central Excise Act 1944.

2.1 Being aggrieved with the impugned order, the respondent has filed
appeal with the Commissioner (Appeal-V) Central Excise Ahmedabad and
vide OIA No. AHM-EXCUS-001-APP-017-2014-15 dated 11.06.2014. The
Commissioner Appeal has found that the "relevant date, for filing of refund

claim should be consider from the date of direction of DGFT i.e.,

09.09.2013 and accordingly refund claim was well within the time limit
and was not barred by the limitation as per Section 11B of Central Excise
Act 1944 and Commissioner(A) set aside the impugned order and allow
the appeal filed by the respondent with all consequently benefit due to the

respondent.

0

0

2.2 The department did not accept the OIA No. AHM-EXCUS-001-APP-017-
2014-15 dated 11.06.2014 and accordingly an appeal was preferred-tg%.42@%,
the CESTAT on 11.09.2014. The Grounds of the appeal w(K~j?:fs,.?)S-; ·,:-;~\

follows:- (ct;:;(~ ,<:~'1, ;;;~~';-rs 259 i
t}< 2 ·-o o' Ni r«on? 5°
s e :6 1:st?

-%pa<



0

0

File No. V2(39)01/EA 2/Ahd-1/2015-16

5

a. Since as per Notification No. 12/2012-Central Excise the
goods cleared under !CB are exempted from duty, the

assessee had cleared the goods to ONGC on payment of duty
on its own violation, and now as the final product is exempt
from payment of duty, the manufacturer should not have

paid the duty on such exempted goods.
• As per Rule 6 of Cenvat Credit Rules, 2004, when the final

product is exempt from payment of duty, the manufacturer is

required to reverse the input Cenvat Credit availed thereon
or pay an amount specified under said Rule 6 of the Cenvat

Credit Rules, 2004 at the time of clearance of such exempt

goods.
c. The aspect of unjust enrichment also needs to be ascertained

in terms of the provision of section 11B and 12B of the

Central Excise Act, 1944. Accordingly the manufacturer "S
required to prove that the incidence of such duty has not

been passed on to the buyer of such goods.

2.3 On the above appeal the CESTAT, West Zonal Branch vide its Final
Order No. A/12126/2014 dated 01.12.2014, remanded the case back

to the adjudicating authority observing as follows:
"In our considered opinion, the entire issue needs reconsideration by

the adjudicating authority, in as much as the adjudicating authority has

only considered the aspect of limitation as was in the show cause

notice and other aspects have not been considered. Since we are

remanding the matter to the adjudicating authority, we are not passing

any observations on the merits of the case and are keeping all the

issues open. The adjudicating authority is directed to reconsider the

issue afresh, after following the principles of natural justice".

2.4 Vide impugned order the adjudicating authority has sanctioned a

refund claim for amounting to <. 72,02,137/- being the duty paid on
the goods cleared to ONGC against Project Authority Certificate vide

notification No. 12/2012- Central Excise(Sr. No.336)

3. Being aggrieved with the impugned order, the appellant has filed the present

appeal mainly on the grounds that:
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vide Notification No. 12/2012-Central Excise (Sr No 336) the said notification

is reproduced here below:
Notification No. 12 /2012-Central Excise

G.S.R. (E).-In exercise of the powers conferred by sub-section (1) of section SA

of the Central Excise Act, 1944 (1 of 1944) and in supersession of (i) notification of the

Government of India in the Ministry of Finance ( Department of Revenue), No. 3/2005

Central Excise, dated the 24th February,2005, published in the Gazette of India,

Extraordinary, Part II, Section 3, Subsection (i), vide number G.S.R 95(E), dated the 24th

February,2005,(ii) notification No. 3/2006- Central Excise, dated thelst March,2006,

published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i), vide

number G.S.R 93 (E), dated the1 st March,2006,(iii) notification No. 4/2006-Central

Excise, dated the 1 st March,2006 , published in the Gazette of India, Extraordinary, Part

II, Section 3, Sub-section (i), vide number G.S.R 94 (E) dated the 1 st March,2006,(iv)

notification No. 5/2006-Central Excise, dated the1st March,2006 , published in the

Gazette of India, Extraordinary Part II, Section 3, Sub-section (i), vide number G.S.R 95

(E) dated the1st March,2006,(v) notification No. 6/2006-Central Excise, dated the 1 st

March, 2006, published in the Gazette of India, Extraordinary, Part II, Section 3, Sub

section (i), vide number G.S.R 96 (E) dated thelst March,2006, and (vi) notification No.

10/2006-Central Excise, dated thel st March,2006, published in the Gazette of India,

Extraordinary, Part II, Section 3, Subsection (i), vide number G.S.R 100 (E) dated the 1 st

March,2006, except as respects things done or omitted to be done before such

supersession, the Central Government, being satisfied that it is necessary in the public

interest so to do, hereby exempts the excisable goods of the description specified in

column (3) of the Table below read with relevant List appended hereto and falling within

the Chapter, heading or sub-heading or tariff item of the First Schedule to the Central

Excise Tariff Act, 1985 (5 of 1986) (hereinafter referred to as the Excise Tariff Act), as

are given in the corresponding entry in column (2) of the said Table, from so much of the

duty of excise specified thereon under the First Schedule to the Excise TariffAct, as is in

excess of the amount calculated at the rate specified in the corresponding entry in column

(4) of the said Table and subject to the relevant conditions annexed to this notification, if

any, specified in the corresponding entry in column (5) of the Table aforesaid: Provided

that nothing contained in this notification shall apply to the goods specified against serial

number 296 and 297 of the said Table after the 31st day ofMarch, 2013.
Explanation 1.- For the purposes of this notification, the rates specified in column

(4) of the said Table are ad valorem rates, unless otherwise specified.
Explanation 2.- For the purposes of this notification, brand name II means a brand

name, whether registered or not, that is to say, a name or a mark, such as a symbol,

monogram, label, signature or invented words or any writing which is used in relationtoa.

product, for the purpose of indicating, or so as to indicate, a connection in the course0f2»
trade between the product and a person using such name or mark with or without"4ry%$%]

as«arr ts%%j•: :.rs? »
%ski

%

0

0
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SI. Chapter or heading or Description of excisable goods Rate Condition

No. sub-heading
No

or tariff item
of the First Schedule

4 2 3 4 5

335 IA:ny Chapter Parts of hearing aids Nil --

336 Any Chapter All goods supplied against Nil 41

International
Competitive Bidding.

ANNEXURE

0

Condition No. Condition

H41 If the goods are exempted from the duties of customs

leviable under the First Schedule to the
Customs Tariff

Act,1975 (51 of 1975) and the additional duty leviable

under section 3of the said Customs Tariff Act
when

imported into India.

3.3. As per the said notification, the goods cleared under ICB are exempted

from duty. However, the assessee had cleared the goods to the ONGC on

payment of duty on its own volition. Now, as the final product is exempted from

payment of duty, the manufacturer should not have paid the duty on such

exempted goods.
3.4 On this point, the adjudicating authority is of the view that the

exemption under Notification No. 12/2012 is conditional and therefore,as }}l);
er the provisions of Sub-section (1A) of section SA of Central Excise &?A:A»/ r.A

+ %
e. ±?» •%' ° +. '<.7

Further Sub section (lA) of this section clarifies that-
(1A) For the removal doubts, it is hereby declared that where an
exemption under sub section (1) in respect of any excisable goods from
the whole of the duty of excise leviable thereon has been granted
absolutely, the manufacturer of such excisable goods shall not pay the duty of

exciseon such goods

3. 2 Section 5A of · the Central Excise Act 1944 empowers Central

Government to exempt goods from payment of duty by issuing

notification, which is as below:

Section SA. Power to grant exemption from duty of excise.-(1) lf the
Central Govt. is satisfied that it is necessary in public interest so to do, it
may, by notification in the Official Gazette exempt generally

0
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Act, mandatory nonpayment of duty and availment of exemption

cannot be insisted. The adjudicating authority has erred in holding the

above as the provision of notification no. 12/2012, Central Excise are clear

as far as exemption from payment of duty is concerned in 1CB. I find that so

far Central Excise is concerned, the exemption was absolute because

goods were exempted from the Custom duty on well. I find that Notification

No. 12/2012 C.X does not give any option of choosing, whether to pay duty

or not to pay the assessee. The issue is simple that the assessee availing

the benefit of notification should not have paid the duty.

3.5 The Hon'ble High Court of Gujarat in the case of Mis Arvind Ltd reported

at 2014(300) ELT-481(Guj) held that:

"it is, thus, an undisputed fact that the petitioner on final products

discharged the duty liability by availing the benefit of Notfn

59/2008 and as has already been noted in the record, it has

reversed the amount of Cenvat Credit taken by it on the inputs

used for manufacturing of such products. Thus, when the

petitioner is not liable to pay duty in light of the absolute

exemption granted under Notfn 29/2004 as amended by Notfn.

59/2008-CE and when it has not got any other benefit in this

case, other than the export promotion benefits granted under the

appropriate provisions of the Customs Act and Rules, we are of the

opinion that all the authorities have committed serious error in

denying the rebate claims filed by the petitioner under Section 118

of the Act read with Rule 18 of the Rules"

0

0
3.6 Now, as the assesses has· not complied with the provisions of

the said Notification No. 12/2012-Central Excise therefore, as per

Rule 6 of Cenvat Credit Rules, 2004, when the final product is

exempted from payment of duty, the manufacturer is required to

reverse the input Cenvat Credit availed thereon or pay an amount

specified under said Rule 6 of Cenvat Credit Rules, 2004 at the time

of clearance of such exempted products. As per the above judgment

which is squarely applicable to the present case, the said assesses

has to reverse the Cenvat Credit availed on the manufacture and

clearance of the goods supplied to the ONGC vide Notication No
12/2012-CE without payment of duty. The said assessee had not

reversed the same. The assesses is claiming refund of duty, paid on

its own volition, otherwise exempted. Hence, they have to reverse the
credit as per Rule 6 of Cenvat Credit Rules, 2004 or pay an amount <qN3is
as specified under the said Rule 6.The assessee has neither reversed.fjy"%\• ·e a' "' ~, ' ' )·•' si''-aw +%jEE
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the Cenvat Credit availed on inputs used in the manufacturing and

clearance of the goods to the ONGC under ICB during the period

11.10.11 to 12.07.2012 nor they had paid an amount specified under

the said Rule 6 ibid at the time of its clearance.

4, Personal hearing in the matter was conducted on 17.03.2016 but no one appeared
on behalf of departments. Personal hearing in the matter was held on 06.04.2016
wherein Shri P P Jadeja, Consultant and Shri Milan Madhu, Director the respondent

has appeared and reiterated the cross objection and explains how OIO is fair and

proper and their written submission dated 15.07.2015 submitted that the appeal is

not maintainable as it is filed after prescribed time limit and they relied on following

case laws.

2008 (221) E.LT. 163 (S.C.) , SINGH ENTERPRISES

• 1998 (101) E.L.T. 9 (S.C.)

I have gone through the fact of the case, the respondent's grounds of appeal,

and their submissions at the time of personal hearing. I find that the following two

issues are involved in the present appeal :
(1) The appeal hit by the time limitation permitted u/s 35(1) of CEA 1944:- in the

present appeal, as per Section 35E(4) " Where in pursuance of an order under sub

Section (1) or sub-Section (2) the adjudicating authority or the authorized officer makes

an application to the Appellate Tribunal or the Commissioner (Appeals) within a period

of one month from the date of communication of the order under sub-Section (1) or sub

section (2) to the adjudicating authority," Date of communication of the order in the

present case is 14.05.2015 and revenue has filed the appeal on 20.05.2015, which

within a period of one month. Hence the allegation made by the respondent is not valid

and proper.
(2) I find that, the respondent has made clearance to ONGC under Notification No.

12/2012-C.Ex. the said goods cleared under International Competitive Bidding are

exempted from Duty and the respondent had cleared the goods to ONGC on payment of

duty on its own violation and has not complied with the provisions of the Notification No.

12/2012- Central Excise now as the final product is exempted from the duty, the

manufacturer should not have paid the duty on such exempted goods and as per Rule 6

of Cenvat Credit Rules, 2004, when the final product is exempt from payment of duty,

the manufacturer is required to reverse the input Cenvat credit availed thereon. or pay

an amount specified under said Rule 6 of the CCR, 2004 at the time of clearance of

such exempt goods. Case law2014(300) ELT-481(Guj.) in the case of M/s. Arvind Ltd,

by the Hon'ble High Court of Gujarat cited by the revenue is squarely applicable to

this case.I also relied upon the decision of Madras High Court in the case of%.f!5:q

Sales Agency v. Commissioner - 2015 (318) E.L.T. A170 (Mad.)],Where- is9k}48%5
el ·..° 'E%4 e Zkg ·.» $ev rs+ 2~58

a.or°' 7·ere

5.

0

0
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Hon'ble High Court has passed the order that " the refund of duty paid

through Modvat account when final product was not dutiable, was not

admissible as the refund of such duty paid would be in effect, refund of duty

paid on inputs which were dutiable."

6. In view of the above, I pass the following order:

ORDER

I allow the appeal filed by the revenue and set aside the impugned

Order-in-Orig i na I.

ll..-- o
o Awa»

COMMISSIONER (APPEAL-I)
CENTRAL EXCISE, AHMEDABAD.

pate:- 21)5/ul

ATTESTED

•••SUPE~ifENDENT (APPEAL-I),
CENTkL EXCISE,
AHMEDABAD.

BY R.P.A.D.

To,
The Deputy Commissioner,
Central Excise, New Central Excise Bhavan,
Division-IV, Ambawadi,Ahmedabad-I

CopyTo:

1. The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-I.
3. M/s. Madhu Hydrocolloids Pvt. Ltd, 308, Ratna Complex, Oppo. Bank Of Baroda,

Maninagar, Ahmedabad-380008
4. The Assistant Commissioner, System-Ahmedabad

V5. Guard File. .
6. P.A. File.


